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��&RQVSLUDF\ 7R � \HDUV 2/ �� ������ �� ������� ��� PRQWKV �� PRQWKV
&RPPLW $Q &+ , PRQWKV &+ 9, WR OLIH FRQFXUUHQW
2IIHQVH $JDLQVW ZLWK �� ��� ��
WKH 8QLWHG 6WDWHV
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8QLWHG 6WDWHV Y� .LNXPXUD� ��� )� 6XSS� ��� �'� 1�-� ������

GHFLGHG )HEUXDU\ ��� ����� LQYROYHG WKH VHQWHQFLQJ RI D PHPEHU RI WKH
-DSDQHVH 5HG$UP\ZKRZDV FDSWXUHGZLWK H[SORVLYHV� 7KH GLVWULFW FRXUW
IRXQG WKDW .LNXPXUD KDG PHWLFXORXVO\ SODQQHG� VFKHPHG DQG DWWHPSWHG
WR H[HFXWH D WHUURULVW PLVVLRQ LQ WKH 8QLWHG 6WDWHV� 7KH JXLGHOLQHV VFRUHG
.LNXPXUD¶V RIIHQVH FRQGXFW DW �� DQG EHFDXVH KH KDG QR SULRU FULPLQDO
KLVWRU\ WKH JXLGHOLQH UDQJH IRU KLV RIIHQVH RI FRQYLFWLRQ ZDV �����
PRQWKV� 7KH GLVWULFW FRXUW GHSDUWHG XSZDUG WR �� \HDUV� 7KH GLVWULFW FRXUW
H[SODLQHG�

,Q SRLQW RI IDFW� WKH *XLGHOLQHV GR QRW FRQVLGHU WHUURULVP RU
FRQGXFW UHPRWHO\ VLPLODU WR WKDW RI .LNXPXUD� +HUH� EHFDXVH
.LNXPXUD LQWHQGHG WR FDXVH GHDWK DQG KRUULEOH LQMXU\� D
GHSDUWXUH IURP WKH JXLGHOLQHV LV ZDUUDQWHG� 0RUHRYHU� EHFDXVH
WKH GHIHQGDQW¶V ERPEV ZHUH LQWHQGHG WR FDXVH PXOWLSOH GHDWKV
DQG LQMXULHV� DV GLG WKH 1DSOHV ERPE� JUHDWHU GHSDUWXUH LV
ZDUUDQWHG� 7KH GDQJHURXVQHVV RI WKH ERPEV� GLVUXSWLRQ RI
JRYHUQPHQWDO IXQFWLRQ DQG H[WUHPH FRQGXFW DUH REYLRXV�

��� )� 6XSS� DW ���� ,Q ����� VXEVHTXHQW WR WKH DGRSWLRQ RI � �.����� WKH
&RXUW RI $SSHDOV IRU WKH 7KLUG &LUFXLW YDFDWHG WKH VHQWHQFH DQG UHPDQGHG
ZLWK LQVWUXFWLRQ WR WKH GLVWULFW FRXUW WRPRUH SDUWLFXODUO\ GHVFULEH WKH EDVLV
IRU WKH XSZDUG GHSDUWXUH ZLWK UHJDUG WR WKH IDFWRUV LW FRQVLGHUHG DQG
GLUHFWHG WKDW WKH IDFWV WR VXSSRUW WKH GHSDUWXUH EH HVWDEOLVKHG E\ FOHDU DQG
FRQYLQFLQJ HYLGHQFH� 8QLWHG 6WDWHV Y� .LNXPXUD� ��� )��G ���� ��G &LU�
������
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,W LV QRW WKH FDVH� KRZHYHU� DV WKH JRYHUQPHQW DUJXHG� WKDW WKH

DIILGDYLW IRU WKH VHDUFK ZDUUDQW WR VHDUFK WKH KRPH ZRXOG KDYH SURYLGHG
SUREDEOH FDXVH WR VHDUFK *UDKDP¶V WUXFN� 2QFH WKH RIILFHUV IDLOHG WR
FRQGXFW D VHDUFK RI WKH WUXFN LQFLGHQW WR *UDKDP¶V DUUHVW� ZH EHOLHYH WKH
RIILFHUV RQO\ ³UHJDLQHG´ DXWKRULW\ WR VHDUFK WKH WUXFN EHFDXVH WKH\
LQGHSHQGHQWO\ GHYHORSHG SUREDEOH FDXVH LQ WKH FRXUVH RI WKHLU VHDUFK RI
WKH WUDLOHU KRPH�
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7KH DJHQW DOVR VWDWHG WKDW IHDU IRU KLV VDIHW\ DQG WKDW RI KLV IHOORZ

RIILFHUV FRQWULEXWHG WR KLV GHFLVLRQ WR VHDUFK *UDKDP¶V WUXFN� $OWKRXJK
WKH RIILFHUV QHHG QRW KDYH DQ H[LJHQW FLUFXPVWDQFH VXFK DV IHDU IRU WKHLU
RZQ VDIHW\ WR FRQGXFW D VHDUFK SXUVXDQW WR WKH DXWRPRELOH H[FHSWLRQ� LW LV
XQFOHDU ZKHWKHU WKH DJHQW¶V IHDU ZRXOG FUHDWH DQ H[LJHQW FLUFXPVWDQFH
VXIILFLHQW WR SHUPLW D ZDUUDQWOHVV VHDUFK RI WKH DXWRPRELOH� 2Q WKH RQH
KDQG� *UDKDP KDG DOUHDG\ EHHQ SODFHG LQ KDQGFXIIV ZKHQ WKH DJHQWV
GHFLGHG WR VHDUFK WKH WUXFN DQG FRXOG QR ORQJHU OHJLWLPDWHO\ EH FRQVLGHUHG
D WKUHDW WR WKHP� $OWKRXJK*UDKDP KDG DVNHG WKDW KLV WUXFN NH\V EH JLYHQ
WR D QHLJKERU ZKR ZDV D VXVSHFWHG PLOLWLD V\PSDWKL]HU� WKHUH LV QR
HYLGHQFH LQ WKH UHFRUG ZKHWKHU )%, SURFHGXUH ZRXOG KDYH SHUPLWWHG WKH
DJHQWV WR JLYH WKH NH\V WR WKH QHLJKERU� RU ZKHWKHU WKH YHKLFOH ZRXOG KDYH
WR EH LPSRXQGHG� 2Q WKH RWKHU KDQG� ZH QRWH WKDW WKHUH PLJKW KDYH EHHQ
PXOWLSOH VHWV RI NH\V WR WKH WUXFN� DQG WKH DJHQW PLJKW KDYH EHOLHYHG WKDW
D V\PSDWKL]LQJ QHLJKERU SRVVHVVHG RQH RI WKRVH VHWV DQG FRXOG JDLQ
DFFHVV WR WKH WUXFN� %HFDXVH WKH DJHQW KDG VXIILFLHQW SUREDEOH FDXVH WR
VHDUFK ZLWKRXW WKH ³UHDVRQDEOH IHDU´ IDFWRU� ZH QHHG QRW UHVROYH WKLV
LVVXH�
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3URPSWHG E\ WKH HYHQWV RI 6HSWHPEHU ��� ����� &RQJUHVV HQDFWHG

WKH 8QLWLQJ DQG 6WUHQJWKHQLQJ $PHULFDQ E\ 3URYLGLQJ$SSURSULDWH 7RROV
5HTXLUHG WR ,QWHUFHSW DQG 2EVWUXFW 7HUURULVP �86$ 3$75,27� $FW RI
����� 7KH 86$ 3$75,27 $FW DGGHG WR WKH FULPLQDO FRGH WZR QHZ
IHGHUDO FULPHV UHODWLQJ WR WHUURULVP� 8QGHU VHFWLRQ ���� &KDSWHU �� RI
WLWOH ��� 8QLWHG 6WDWHV &RGH� ZDV DPHQGHG WR LQFOXGH D FULPH IRU
³7HUURULVW DWWDFNV DQG RWKHU DFWV RI YLROHQFH DJDLQVW PDVV WUDQVSRUWDWLRQ
V\VWHPV�´ SUHVFULELQJ D SHQDOW\ RI �� \HDUV LPSULVRQPHQW� RU OLIH �LI WKH
RIIHQVH ZDV DQ ³DJJUDYDWHG RIIHQVH´ DV IXUWKHU GHILQHG�� 6HFWLRQ ���
FRQWDLQV D QHZ FULPH IRU ³+DUERULQJ RU FRQFHDOLQJ WHUURULVW�´ SUHVFULELQJ
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6HFWLRQ ����E�J�����%� OLVWV WKH IROORZLQJ RIIHQVHV�

�L� VHFWLRQ �� �UHODWLQJ WR GHVWUXFWLRQ RI DLUFUDIW RU DLUFUDIW

IDFLOLWLHV�� �� �UHODWLQJ WR YLROHQFH DW LQWHUQDWLRQDO DLUSRUWV�� ��

�UHODWLQJ WR DUVRQ ZLWKLQ VSHFLDO PDULWLPH DQG WHUULWRULDO

MXULVGLFWLRQ�� ��� �UHODWLQJ WR ELRORJLFDO ZHDSRQV�� ��� �UHODWLQJ

WR FRQJUHVVLRQDO� FDELQHW� DQG 6XSUHPH &RXUW DVVDVVLQDWLRQ�

NLGQDSSLQJ� DQG DVVDXOW�� ��� �UHODWLQJ WR QXFOHDU PDWHULDOV��

����P� RU �Q� �UHODWLQJ WR SODVWLF H[SORVLYHV�� ����H� �UHODWLQJ WR

FHUWDLQ ERPELQJV�� ����I� RU �L� �UHODWLQJ WR DUVRQ DQG ERPELQJ

RI FHUWDLQ SURSHUW\�� ����F�� ��� �UHODWLQJ WR FRQVSLUDF\ WR LQMXUH

SURSHUW\ RI D IRUHLJQ JRYHUQPHQW�� ���� �UHODWLQJ WR SURWHFWLRQ

RI RIILFHUV DQG HPSOR\HHV RI WKH 8QLWHG 6WDWHV�� ���� �UHODWLQJ

WRPXUGHU RUPDQVODXJKWHU RI IRUHLJQ RIILFLDOV� RIILFLDO JXHVWV� RU

LQWHUQDWLRQDOO\ SURWHFWHG SHUVRQV�� ���� �UHODWLQJ WR KRVWDJH

WDNLQJ�� ���� �UHODWLQJ WR LQMXU\ RI *RYHUQPHQW SURSHUW\ RU

FRQWUDFWV�� ���� �UHODWLQJ WR GHVWUXFWLRQ RI FRPPXQLFDWLRQ OLQHV�

VWDWLRQV� RU V\VWHPV�� ���� �UHODWLQJ WR LQMXU\ WR EXLOGLQJV RU

SURSHUW\ ZLWKLQ VSHFLDO PDULWLPH DQG WHUULWRULDO MXULVGLFWLRQ RI

WKH 8QLWHG 6WDWHV�� ���� �UHODWLQJ WR GHVWUXFWLRQ RI DQ HQHUJ\

IDFLOLW\�� ���� �UHODWLQJ WR 3UHVLGHQWLDO DQG 3UHVLGHQWLDO VWDII

DVVDVVLQDWLRQ� NLGQDSSLQJ� DQG DVVDXOW�� ����� ���� �UHODWLQJ WR

LQMXU\ RI IRUWLILFDWLRQV� KDUERU GHIHQVHV� RU GHIHQVLYH VHD DUHDV��

���� �UHODWLQJ WR GHVWUXFWLRQ RI QDWLRQDO GHIHQVH PDWHULDOV�

SUHPLVHV� RU XWLOLWLHV�� ���� �UHODWLQJ WR SURGXFWLRQ RI GHIHFWLYH

QDWLRQDO GHIHQVH PDWHULDOV� SUHPLVHV� RU XWLOLWLHV�� ���� �UHODWLQJ

WR YLROHQFH DJDLQVW PDULWLPH QDYLJDWLRQ�� ���� �UHODWLQJ WR

YLROHQFH DJDLQVW PDULWLPH IL[HG SODWIRUPV�� ���� �UHODWLQJ WR

FHUWDLQ KRPLFLGHV DQG RWKHU YLROHQFH DJDLQVW 8QLWHG 6WDWHV

QDWLRQDOV RFFXUULQJ RXWVLGH RI WKH8QLWHG6WDWHV�� ����D �UHODWLQJ

WR XVH RI ZHDSRQV RI PDVV GHVWUXFWLRQ�� ����E �UHODWLQJ WR DFWV
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RI WHUURULVP WUDQVFHQGLQJ QDWLRQDO ERXQGDULHV�� ����F� ����$

�UHODWLQJ WR SURYLGLQJ PDWHULDO VXSSRUW WR WHUURULVWV�� ����%

�UHODWLQJ WR SURYLGLQJPDWHULDO VXSSRUW WR WHUURULVW RUJDQL]DWLRQV��

RU ����$ �UHODWLQJ WR WRUWXUH��

�LL� VHFWLRQ ��� �UHODWLQJ WR VDERWDJH RI QXFOHDU IDFLOLWLHV RU IXHO�

RI WKH $WRPLF (QHUJ\ $FW RI ���� ��� 8�6�&� ������ RU

�LLL� VHFWLRQ ����� �UHODWLQJ WR DLUFUDIW SLUDF\� RU VHFWLRQ

������E� �UHODWLQJ WR GHVWUXFWLRQ RI LQWHUVWDWH JDV RU KD]DUGRXV

OLTXLG SLSHOLQH IDFLOLW\� RI WLWOH ���

��
%HFDXVH RI WKH ZD\ WKH MXU\ LQVWUXFWLRQV ZHUH SKUDVHG� ZH NQRZ

RQO\ WKDW WKH MXU\ IRXQG *UDKDP JXLOW\ RI FRQVSLULQJ WR DFKLHYH DW OHDVW

RQH RI WKH REMHFWV RI WKH FRQVSLUDF\ QDPHG LQ WKH LQGLFWPHQW� EXW ZH GR

QRW NQRZ ZKLFK RQH�
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7KHJRYHUQPHQW FODLPV WKDW*UDKDP¶V FRQVSLUDF\ HQFRPSDVVHG WKH

IROORZLQJ FRQGXFW OLVWHG LQ � ����E�J�����%� �EXW QRW OLVWHG LQ WKH
LQGLFWPHQW� VXFK WKDW *UDKDP¶V FRQVSLUDF\ ZDV ³LQWHQGHG WR SURPRWH´ D
³IHGHUDO FULPH RI WHUURULVP�´ ��� �� 8�6�&� � ����H� �XVLQJ WKH PDLO RU
WHOHSKRQH WR ZLOOIXOO\ PDNH D WKUHDW FRQFHUQLQJ DQ DWWHPSW WR NLOO� LQMXUH�
RU LQWLPLGDWH D SHUVRQ RU WR GDPDJH RU GHVWUR\ D EXLOGLQJ� YHKLFOH� RU UHDO
RU SHUVRQDO SURSHUW\ E\ PHDQV RI ILUH RU DQ H[SORVLYH�� ��� �� 8�6�&�
� ����I���� �PDOLFLRXVO\ GDPDJLQJ RU GHVWUR\LQJ ZLWK DQ H[SORVLYH
JRYHUQPHQW SURSHUW\�� ��� �� 8�6�&� � ���� �NLOOLQJ RU DWWHPSWLQJ WR NLOO
DQ RIILFHU RU HPSOR\HH RI WKH 8QLWHG 6WDWHV ZKLOH WKDW SHUVRQ LV HQJDJHG
LQ SHUIRUPLQJ RU RQ DFFRXQW RI WKH SHUIRUPDQFH RI RIILFLDO GXWLHV�� ��� ��
8�6�&� � ���� �ZLOOIXOO\ RU PDOLFLRXVO\ LQMXULQJ RU GHVWUR\LQJ RU
DWWHPSWLQJ WR GHVWUR\ JRYHUQPHQW�RZQHG RU RSHUDWHG PHDQV RI
FRPPXQLFDWLRQ�� ��� �� 8�6�&� � ���� �NQRZLQJO\ GDPDJLQJ RU
DWWHPSWLQJ WR GDPDJH DQ HQHUJ\ IDFLOLW\�� DQG ��� �� 8�6�&� � ����
�ZLOOIXOO\ LQMXULQJ RU DWWHPSWLQJ WR LQMXUH RU FRQVSLULQJ WR LQMXUH QDWLRQDO
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GHIHQVH PDWHULDOV� SUHPLVHV� RU XWLOLWLHV��
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:H QRWH WKDW *UDKDP ZDV VHQWHQFHG XVLQJ WKH 1RYHPEHU �� ����

*XLGHOLQHV EHFDXVH WKDW ZDV WKH YHUVLRQ LQ HIIHFW RQ WKH GDWH RI
VHQWHQFLQJ� $FFRUGLQJ WR $SSHQGL[ & RI WKH*XLGHOLQHV� � �$��� EHFDPH
HIIHFWLYH 1RYHPEHU �� ����� 7KH FRQVSLUDF\ DOOHJHG LQ WKLV FDVH ZDV D
FRQWLQXLQJ RIIHQVH ZKLFK RFFXUUHG IURP WKH VXPPHU RI ���� WKURXJK
*UDKDP¶V DUUHVW LQ $XJXVW ����� %HFDXVH WKH FULPHV FRQWLQXHG DIWHU WKH
HIIHFWLYH GDWH RI WKH DPHQGPHQW� WKH DSSOLFDWLRQ RI WKH DGMXVWPHQW GRHV
QRW SUHVHQW UHWURDFWLYLW\ SUREOHPV� 6HH 8QLWHG 6WDWHV Y� %XFNQHU� � )��G
���� ��� ��WK &LU� ������
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1RQH RI WKH FDVHV GLVFXVVHG LQ WKH GLVVHQW DGGUHVV WKH TXHVWLRQ

EHIRUH XV� 6HH QRWH �� VXSUD �H[SODLQLQJ WKDW RWKHU FDVHV PHQWLRQLQJ
� �$��� LQYROYH GLIIHUHQW LVVXHV��
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8QGHU RXU LQWHUSUHWDWLRQ RI WKH ³LQWHQGHG WR SURPRWH´ SURQJ RI

� �$���� WKH DSSOLFDWLRQ RI WKH WHUURULVP HQKDQFHPHQW GRHV QRW KLQJH
XSRQ ZKHWKHU WKH REMHFW FULPH DOOHJHG LQ WKH FRQVSLUDF\ FKDUJH LV RQH RI
WKH FULPHV HQXPHUDWHG LQ � ����E�J����� 7KHUHIRUH� WKHUH LV QR QHHG WR
ILQG WKDW WKH GHIHQGDQW FRQVSLUHG WR FRPPLW DQ\ RQH RI WKH REMHFW FULPHV
DOOHJHG LQ &RXQW �� 6HH 8�6�6�*� � �%���� FRPPHQWDU\� DSSOLF� QRWH �
�DSSOLF� QRWH � LQ FXUUHQW *XLGHOLQHV0DQXDO�� 6HFWLRQ �%����G� SURYLGHV
WKDW ³>D@ FRQYLFWLRQ RQ D FRXQW FKDUJLQJ D FRQVSLUDF\ WR FRPPLWPRUH WKDQ
RQH RIIHQVH VKDOO EH WUHDWHG DV LI WKH GHIHQGDQW KDG EHHQ FRQYLFWHG RQ D
VHSDUDWH FRXQW RI FRQVSLUDF\ IRU HDFKRIIHQVH WKDW WKH GHIHQGDQW FRQVSLUHG
WR FRPPLW�´ 7KH FRPPHQWDU\ FDXWLRQV WKDW

>S@DUWLFXODU FDUH PXVW EH WDNHQ LQ DSSO\LQJ VXEVHFWLRQ �G�
EHFDXVH WKHUH DUH FDVHV LQ ZKLFK WKH YHUGLFW RU SOHD GRHV QRW
HVWDEOLVK ZKLFK RIIHQVH�V� ZDV WKH REMHFW RI WKH FRQVSLUDF\� ,Q
VXFK FDVHV� VXEVHFWLRQ �G� VKRXOG RQO\ EH DSSOLHG ZLWK UHVSHFW WR
DQ REMHFW RIIHQVH DOOHJHG LQ WKH FRQVSLUDF\ FRXQW LI WKH FRXUW�
ZHUH LW VLWWLQJ DV D WULHU RI IDFW� ZRXOG FRQYLFW WKH GHIHQGDQW RI
FRQVSLULQJ WR FRPPLW WKDW REMHFW RIIHQVH�

8�6�6�*� � �%���� FRPPHQWDU\� DSSOLF� QRWH �� ,Q WKLV FDVH� DOO WKH REMHFW
FULPHV DOOHJHG LQ &RXQW �ZHUH SDUW RI D EURDGHU FRQVSLUDF\ ³LQWHQGHG WR
SURPRWH´ HQXPHUDWHG FULPHV RI WHUURULVP� 7KH WHUURULVP HQKDQFHPHQW
DSSOLHV QR PDWWHU ZKLFK REMHFW FULPHV ZHUH DVVXPHG LQ WKH JXLOW\ YHUGLFW�
VR WKHUH LV QR QHHG WR GHWHUPLQH EH\RQG D UHDVRQDEOH GRXEW WKDW *UDKDP
FRQVSLUHG WR FRPPLW DQ\ RQH RI WKH QDPHG REMHFW FULPHV LQ SDUWLFXODU�

��$�����'�#��%���� �����#%���#% �$�N#"� !��% � ( �O�5( �N �O�� !��
����"%�%�#" �"$�$� ������� �������� !��'���#%%#�"�������#% ���
��$�����'�#��%���� �����#%��H��1����� ��/-/�-.���6�%�$��"��(�
#" ����� � #�"� ���  !�� ;��$� G#":��:�$H� �"$�  !�� �!��%�
G#" �"$�$� ������� ��H��%�;�����%��(��("$��% �"$#"+���� !�
����:�" �'�"$(' ����:#%#�"��;��5��#�:�� !� � !#%�% � ���" ���
��;�#%�'����' 2�� !��$���"$�" �"��$�"� �!�:��5��"�'�":#' �$���
�� ��$����� '�#��� ���  �����#%�� �%� $��#"�$� #"� �,� �	���
E�4FF45=+>=.>����� !��$#% �#' �'�(� � ���#"$� !� �!��#" �"$�$�!#%
%(5% �" #:������"%�����'�":#' #�"����!#%�����:�" �'�"$(' � �
����� �� %('!� ��  �����#%�� '�#���

��
� � 
"� %�" �"'#"+�  !�

$���"$�" �("$���E�F���/��;��!��$� !� � !��$#% �#' �'�(� ��(% �
!�;�:���� #$�" #�3� ;!#'!� �"(���� �$� G��$����� '�#��� ��
 �����#%�H�  !�� $���"$�" � #" �"$�$�  �� ����� ��� %� #%�3�  !�
�����" %����E�4FF45=+>=.>=�>���"$�%(���� �# %�'�"'�(%#�"%�53
�������"$���"'����� !���:#$�"'��;# !���' %������ !����'��$�
���� ������� ������� �� 	�4����� �,/� ��4$� �-.�� ��/� =D !� �#��
���4>� =GN�O!#%� '#�'(# � !�%� !��$� "(����(%�  #��%�  !� �  !�

����������� ���������������������� .�

���������������

�������
���������������

�J����������	�"#���&#% �#' �1($+���$#%%�" #"+��


���
" ��$(' #�"


� ��%��' �(��3� $#%%�" � ����� K�� � 

�&��� ����#'� #�"� ��
�	�	���� E� F���/�  ��	�" �"'��� ���  !����<��# 3� ��#"#�"�� � 

5��#�:��# �;�%������� ������3� !�� �����#%���$<(% ��" �("$��
�	�	���� E� F���/�  �� $���"$�" 8%� ����"%�� '�"$(' � �%
$� ���#"�$�("$����!�� ����;����� !��%�" �"'#"+�+(#$��#"�%�
����#'� #�"� ���  !�� �$<(% ��" � �$$�$� �:��� 4.-� ��" !%�  �
$���"$�" 8%�%�" �"'��������' #:��3��$���"$�" �;�%�'�":#' �$
53� !��$#% �#' �'�(� ��"$�"� �53� !��<(�3������'�#���"� �'!��+�$
#"� !��#"$#' ��" ��"$�"� ����:�$�� � �#������!���("$���" ��
������'���#  �$�53�  !��$#% �#' � '�(� � �"$�'�"$�"�$�53�  !�
��<��# 3�#%� !����#�(��� ��+#:���(���;�#+! � �� !��$��#"# #�"���
��G��$�����'�#������  �����#%�H� #"��,��	����E�4FF45=+>=.>
;!#'!�E�F���/�#"'������ �%����


�$#%�+������� #'(����3�;# !� !����% � ���" %�#"� !����<��# 3
��#"#�"���

I� �� #"+� !� � !����#%�"������#'�5���'�%����;� ���%%#% �(%�
;��  (�"�  ��  !�� ��"+(�+�� ���  !�� �(#$��#"�%� �"$
�"���+�(%����:#%#�"%�����+(#$�"'��

�%�
�;#���$�%'�#5��� !���:��( #�"����E�F���/������#'�5���'�%�
��;� �%� ;���� �%�  !�� ��+#%�� #:�� !#% ��3� ��� �,� �	���
E�4FF45=+>=.>���%%#% %�(%�#"�$�'#$#"+��"� !�������� ��%�����
G��$����� '�#��� ���  �����#%��H� � ��� ���B�  �� �"���+�(%
���:#%#�"%� ���  !�� +(#$��#"�%� #%� (""�'�%%��37� E� F���/� #%
�L��#'# � #"� # %�$��#"# #�"������G��$�����'�#������  �����#%�7H
 !�����(% �5����'�":#' #�"�����"����� !���"(���� �$�����"%�%
#"� �,� �	���� E� 4FF45=+>=.>=6>� 5������  !���� '�"� 5�� �"
�"!�"'���" �("$���E�F���/�



.- ���������������������� �����������

GRHV QRW DSSO\ LQ FDVHV LQYROYLQJ ILIW\ RU PRUH PDULMXDQD SODQWV�
UHJDUGOHVV RI ZHLJKW�

*UDKDP¶V TXDQWLW\ REMHFWLRQ� KRZHYHU� LV GLVWLQJXLVKDEOH IURP WKH
DJUHHPHQW SUHVHQW LQ 5RSHU� ,Q 5RSHU� WKH GHIHQGDQW H[SUHVVO\ ZLWKGUHZ
KLV LQLWLDO REMHFWLRQ WR WKH GUXJ TXDQWLW\ VHW IRUWK LQ WKH 3UHVHQWHQFH
5HSRUW� LQ H[FKDQJH IRU WKH JRYHUQPHQW¶V DJUHHPHQW QRW WR SXUVXH D
ILUHDUP HQKDQFHPHQW� 5RSHU� ��� )��G DW ���� 7KH GLVWULFW FRXUW DVNHG
WKH GHIHQGDQW LI KH XQGHUVWRRG WKDW KH ZDV DGPLWWLQJ WR WKH TXDQWLW\
ILQGLQJ DQG WKH GHIHQGDQW UHVSRQGHG WKDW KH GLG� ,G� ,Q FRQWUDVW� *UDKDP
GLG QRW VWLSXODWH WR UHVSRQVLELOLW\ IRU ILIW\ RU PRUH PDULMXDQD SODQWV� +H
PHUHO\ FKDOOHQJHG WKH VXIILFLHQF\ RI WKH HYLGHQFH WR SURYH� XQGHU D
SUHSRQGHUDQFH VWDQGDUG� KLV UHVSRQVLELOLW\ IRU PRUH WKDQ ILIW\ WR VHYHQW\�
ILYH SODQWV� 7KHUH LV QR LQGLFDWLRQ LQ WKH UHFRUG WKDW *UDKDP
FRQWHPSODWHG KLV REMHFWLRQ DV DQ DGPLVVLRQ WR D VSHFLILF TXDQWLW\� RU WKDW
KH ZDV LQIRUPHG RI DQ\ FRQVHTXHQFHV WKDW PLJKW DWWDFK WR WKH SRVLWLRQ
WDNHQ LQ WKH REMHFWLRQ� +H GLG QRW DFNQRZOHGJH UHVSRQVLELOLW\ IRU WKLV
TXDQWLW\ EHIRUH WKH GLVWULFW FRXUW DW VHQWHQFLQJ� QRU ZDV KH DVNHG WR GR VR�
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:H GR QRW EHOLHYH WKDW D KLJKHU VWDQGDUG RI SURRI LV UHTXLUHG

VLPSO\ EHFDXVH WKH HQKDQFHPHQW ZRXOG VLJQLILFDQWO\ LQFUHDVH WKH
GHIHQGDQW¶V VHQWHQFH� 7KH GLVVHQW XUJHV WKDW ZH DGRSW WKH DSSURDFK WDNHQ
LQ8QLWHG 6WDWHV Y� .LNXPXUD� ��� )��G ���� ��UG &LU� ������ .LNXPXUD
KHOG WKDW LQ H[WUHPH VLWXDWLRQV� ZKHUH ³WKH PDJQLWXGH RI D FRQWHPSODWHG
GHSDUWXUH LV VXIILFLHQWO\ JUHDW WKDW WKH VHQWHQFLQJ KHDULQJ FDQ IDLUO\ EH
FKDUDFWHUL]HG DV µD WDLO ZKLFK ZDJV WKH GRJ RI WKH VXEVWDQWLYH RIIHQVH�¶´
D GLVWULFW FRXUW¶V IDFWXDO ILQGLQJV UHJDUGLQJ WKH HQKDQFHPHQW PXVW VDWLVI\
D KLJKHU VWDQGDUG RI SURRI WKDQ PHUH SUHSRQGHUDQFH� ,G� DW �������
�TXRWLQJ0F0LOODQ Y� 3HQQV\OYDQLD� ��� 8�6� ��� �� ������� DQG KROGLQJ
WKDW WZHOYH�IROG� ����PRQWK GHSDUWXUH EDVHG XSRQ SURPRWLRQ RI WHUURULVP
FRXOG QRW EH DSSOLHG EDVHG XSRQ PHUH SUHSRQGHUDQFH�� VHH DOVR 8QLWHG
6WDWHV Y� 5HVWUHSR� ��� )��G ��� ��WK &LU� ������ FHUW� GHQLHG� ��� 8�6�
��� �������

7KH .LNXPXUD FRXUW UHOLHG XSRQ WKH 6XSUHPH &RXUW¶V RSLQLRQ LQ
0F0LOODQ Y� 3HQQV\OYDQLD� ��� 8�6� �� ������� 0F0LOODQ KHOG WKDW WKH
JRYHUQPHQW QRUPDOO\ LV QRW UHTXLUHG WR SURYH EH\RQG D UHDVRQDEOH GRXEW
IDFWV WKDW DUH SUHVFULEHG DV VHQWHQFLQJ IDFWRUV EXW DUH QRW HOHPHQWV RI WKH
VXEVWDQWLYH RIIHQVH� 7KH &RXUW QRWHG� KRZHYHU� WKDW ³WKHUH DUH
FRQVWLWXWLRQDO OLPLWV WR WKH 6WDWH¶V SRZHU´ WR FODVVLI\ IDFWV DV VHQWHQFLQJ
IDFWRUV UDWKHU WKDQ HOHPHQWV RI WKH FULPH� ,G� DW ��� 7KH &RXUW IRXQG WKDW
WKRVH OLPLWV ZHUH QRW H[FHHGHG E\ WKH 3HQQV\OYDQLD VWDWXWH DW LVVXH�
EHFDXVH ³>W@KH VWDWXWH >JDYH@ QR LPSUHVVLRQ RI KDYLQJ EHHQ WDLORUHG WR
SHUPLW WKH >VHQWHQFLQJ IDFWRU@ ILQGLQJ WR EH D WDLO ZKLFK ZDJV WKH GRJ RI
WKH VXEVWDQWLYH RIIHQVH�´ ,G� DW ��� ,Q UHDFKLQJ WKLV FRQFOXVLRQ� WKH &RXUW
HPSKDVL]HG WKDW WKH VWDWXWH ³QHLWKHU DOWHUV WKH PD[LPXP SHQDOW\ IRU WKH
FULPH FRPPLWWHG QRU FUHDWHV D VHSDUDWH RIIHQVH FDOOLQJ IRU D VHSDUDWH
SHQDOW\� LW RSHUDWHV VROHO\ WR OLPLW WKH VHQWHQFLQJ FRXUW¶V GLVFUHWLRQ LQ
VHOHFWLQJ D SHQDOW\ ZLWKLQ WKH UDQJH DOUHDG\ DYDLODEOH WR LW � � � �´ ,G� DW ���
���

,Q RXU RSLQLRQ� .LNXPXUD PLVFRQVWUXHG 0F0LOODQ� 7KH 0F0LOODQ
&RXUW¶V DSSDUHQW FRQFHUQ ZDV QRW ZKHWKHU WKH VHQWHQFLQJ IDFWRU¶V HIIHFW
RQ WKH XOWLPDWH VHQWHQFH ZDV VLJQLILFDQW� EXW ZKHWKHU LW ZDV DSSURSULDWHO\
FKDUDFWHUL]HG DV JXLGLQJ WKH FRXUW¶V GLVFUHWLRQ LQ SXQLVKLQJ WKH GHIHQGDQW
IRU WKH FULPH IRU ZKLFK KH ZDV FRQYLFWHG� $V ORQJ DV D VHQWHQFLQJ IDFWRU
GRHV QRW DOWHU WKH VWDWXWRU\ UDQJH RI SHQDOWLHV IDFHG E\ WKH GHIHQGDQW IRU
WKH FULPH RI ZKLFK KH ZDV FRQYLFWHG� 0F0LOODQ SHUPLWV WKH IDFWRU WR EH
IRXQG E\ SUHSRQGHUDQFH RI WKH HYLGHQFH� 7KLV LQWHUSUHWDWLRQ LV VXSSRUWHG
E\ WKH 6XSUHPH &RXUW¶V UHFHQW GHFLVLRQ LQ $SSUHQGL Y� 1HZ -HUVH\� ���
8�6� ��� ������� ZKLFK KHOG WKDW DQ\ IDFW WKDW LQFUHDVHV WKH SHQDOW\ IRU D
FULPH EH\RQG WKH VWDWXWRU\ PD[LPXP PXVW EH VXEPLWWHG WR D MXU\ DQG
SURYHG EH\RQG D UHDVRQDEOH GRXEW� 7KH $SSUHQGL &RXUW ZDV FDUHIXO WR
QRWH WKDW ³QRWKLQJ � � � VXJJHVWV WKDW LW LV LPSHUPLVVLEOH IRU MXGJHV WR
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H[HUFLVH GLVFUHWLRQ � � � LQ LPSRVLQJ D MXGJPHQW ZLWKLQ WKH UDQJH
SUHVFULEHG E\ WKH VWDWXWH�´ ,G� DW ��� �HPSKDVLV LQ RULJLQDO�� :H WKHUHIRUH

GHFOLQH WR DGRSW WKH DSSURDFK WDNHQ LQ .LNXPXUD LQVRIDU DV WKDW FDVH

UHTXLUHV D VWDQGDUG KLJKHU WKDQ SUHSRQGHUDQFH RI WKH HYLGHQFH IRU

VHQWHQFLQJ IDFWRUV WKDW GR QRW LQFUHDVH WKH PD[LPXP VHQWHQFH IDFHG E\

WKH GHIHQGDQW�
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:H GR QRW EHOLHYH WKDW *UDKDP H[SRVHG KLPVHOI WR D KLJKHU

VWDWXWRU\ PD[LPXP E\ DVVHUWLQJ WKDW ³WKH WHVWLPRQ\ HVWDEOLVKHG KH ZDV

UHVSRQVLEOH IRU EHWZHHQ ����� SODQWV´ LQ KLV REMHFWLRQV WR WKH 3UHVHQWHQFH

5HSRUW� 7KLV FLUFXLW KHOG LQ 8QLWHG 6WDWHV Y� 5RSHU WKDW D GHIHQGDQW¶V

H[SUHVV DJUHHPHQW UHJDUGLQJ WKH TXDQWLW\ RI GUXJV LQYROYHG LV VXIILFLHQW

XQGHU $SSUHQGL WR VXVWDLQ D VHQWHQFH LQ H[FHVV RI WKH VWDWXWRU\ PD[LPXP

IRU DQ XQVSHFLILHG TXDQWLW\ RI GUXJV� ��� )��G ���� ��� ��WK &LU� ������

,I *UDKDP¶V REMHFWLRQ FRQVWLWXWHG DQ H[SUHVV DJUHHPHQW WKDW KH ZDV

UHVSRQVLEOH IRU ILIW\ RU PRUH PDULMXDQD SODQWV� WKH VWDWXWRU\ PD[LPXP IRU

WKH PDULMXDQD FKDUJHV ZRXOG EH WZHQW\ \HDUV� 6HH �� 8�6�&�

� ����E�����&�� 7KH ILYH \HDU PD[LPXP SUHVFULEHG E\ � ����E�����'�
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